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Listen to ascertain interests, not to REBUT.





Trial lawyers are not trained to listen.  Trials are practically choreographed; the lawyers knowing the approximate answer that will come to questions.  





Lawsuits are generally not settled unless the party’s interests are met.  Parties talk in terms of positions but resolve disputes on the basis of interests.  When President Kennedy and Russia’s Kruschev were negotiating the first missile ban treaty in the 1960’s, the talks stalled because Kennedy’s position was that twelve inspections per year of missile sites were needed while Kruschev’s position was that Russia would agree to no more than four inspections.  Instead of distributive bargaining between twelve inspections and four, the mediators listened to both sides to ascertain interests.  Russia wanted no more than 4 because the inspection teams were on site for a week at a time and 12 weeks disruption was not acceptable.  Kennedy’s group was asked if they could achieve their goals in 2 or 3 days instead of a week and when the mediators learned they could, a resolution based on underlying interests was reached.





	When trial lawyers listen in mediation sessions, they are too often listening merely to be prepared to rebut, either factually or legally, what this adverse party says.  Such advocacy is often lost on the other party.  Unlike a judge or jury, this other side is not evaluating what you say to determine which position is legally the strongest; rather they are listening to see to what extent the proposal meets their interests.  If your response is to simply rebut their position, you are not any closer to settlement then you were when you formally answered the complaint.





Listen to the other side in a manner that allows you to determine; what the individual's underlying concerns and/or interests are.





Know when and when not to “dance” – some parties now won’t tolerate unrealistic initial positions.





Every lawyer and insurance adjuster who has ever participated in mediation – or has experience in settling cases – is familiar with the routine.  The plaintiff, in a case the world would generally evaluate having a settlement value of $175,000 to $200, 000, makes an initial demand of $1,000,000.  The insurance company wants first to make no response to such a high demand but relents and offers $5,000.  After a rather predictable dance, the process often worked and the case settled.





As the number of mediators grows and as attorneys and clients gain both experience and sophistication, this dance doesn’t work as well.  Parties, in tort cases, are being more and more encouraged to start at more “realistic” positions.  Unrealistic demands or offers can seriously undermine negotiations in a commercial case.  Business men and women are often very intolerant of such practices and mediations have ended abruptly when one party took positions that everyone would agree was beyond the realm of possibility.





Have the right people present – “Follow the money,” – “Find out who turned down that settlement offer!”





	Who should attend the mediation as the party's representative?  In many disputes, the evaluation decision making process involves multiple layers, committees, roundtables, boards or any number of combinations of people and factors that often make it unrealistic to expect the person with ultimate settlement authority to be present at the mediation.





	The person who attends should be the answer to the question often asked when a trial goes bad; who turned down the settlement offer?  If the person in attendance does not have accountability for a bad decision, the mediation process can be wasted.  





	Another big indicator of the person who should attend mediation is to determine what department or agency will have to pay any ultimate judgement.  Participants, who do not have a monetary dog in the fight, generally won’t suffice.





Address adverse party, but indirectly – don’t “laser” in.





	When mediation first started, most lawyers addressed the mediator.  After countless CLE and similar training programs, advocates were told over and over that they were not directing their comments to the right audience – the adverse party.  Now too often, advocates have swung too far; lasering in on the party, eyes locked, addressing him or her in a lecturing tone, ignoring his or her counsel.





	Like trying to teach a pig to sing, this approach doesn’t work and it annoys the party’s lawyer.  Effective advocates address the adverse parties “more or less” directly, glancing back and forth to counsel and party and mediator and referring to the party often in the third person – and by the last name.





Prepare in advance for “in kind” or “integrated bargaining” – it’s too late at the mediation and your clients will realize that when the discussions occur.





	Often, even a reasonably simple dispute can be settled if the parties are prepared to discuss “in-kind”, non-monetary solutions.  Perhaps the contractor will get another project from this school corporation, or the insurance company sued by a computer company for failing to honor a group policy will provide a new plan at a reduced premium.  If theses options are evaluated prior to the mediation, too many questions will arise for there to be a meaningful discussion; what are the tax consequences;  we don’t have the right people here for that discussion, and so on.  





	Counsel should be aware that corporate clients are very used to these types of solutions and will be disappointed if an obvious in-kind potential is brought up by the mediator and it is clear that the lawyer failed to anticipate the possibility and did not lay the necessary groundwork.





Follow generally recognized negotiation principles – standards as “swords” and “shields” – “nuggets” and “ principled” negotiation.





	Too many trial lawyers believe that they know everything they need to know about negotiation.  They have done it for twenty years.  They know it intuitively.  It’s not rocket science…





	Roger Fisher, Director of the Harvard Negotiation and co-author of Getting to Yes, has spent his entire professional lifetime learning about – and teaching – negotiation.   Trial lawyers would benefit from even an abbreviated study.





	Simple generally recognized principles such as using standards as “swords” and “shields” are effective.  As is negotiating from “principle”.  Don’t just talk about money; give the mediator a factual or legal nugget each time she or he goes into the other room.  Have a pre-pared list of strengths, copies of cases, statements from depositions or medical records.





Understand that every negotiation includes the tension between the desire to COMPETE and the need to COMPROMISE – avoid “not my problem!”�


	Too often mediators report back to one room that the case will not settle at that particular level because one party has trial expenses of X and liens of Y and the party would get little or nothing from the proposed settlement.  The common response is, “that’s not my problem”.  But it is your problem if your client wants to settle the case.





	In a trial, counsel need not be concerned about the wants, desires, feelings – whatever – of the other side.  Counsel in a trial need only worry about the impression made on the trier of fact.  There is no need to “cooperate” with the other side in a trial.  In any negotiation, however, there is the constant tension between the desire to get the best possible result for your client and the reality that no result is possible unless the other side agrees.





“Show and Tell” – when possible have clients, experts or fact witnesses participate.


	


	The most effective advocates in mediation prepare.  And their preparation includes charts, maps, medical records, experts, verdict forms, instructions, skeletons, videos, plates and screws, scars and all types of devices and techniques to make an impression on the decision makers.  


	


	Lawyers often overestimate how much their counterpart has shared with the decision-maker.  Many cases settle at levels not contemplated at the inception of the mediation because the decision-maker has seen a presentation that has caused him or her to change positions.





Concede when appropriate – avoid “Let me finish!”





	Too often an attorney is addressing the adverse party and – when that party starts to interrupt – the lawyer cuts the person off, saying, “Let me finish!”





	That lawyer has just let an important opportunity go by.  First, clients don’t interrupt often and it can be assumed that when they do its because you’ve said something with which they strongly disagree.  By cutting them off, the lawyer not only forfeits the chance to learn an important “interest” of the adverse party but has often assumed that the party will hear very little of what follows. The “let me finish” comment confirms to the party that the lawyer is not really interested in hearing that party’s side of the story.  The lawyer can’t settle the case unless he or she satisfactorily responds to the types of comments or concerns voiced in the interruptions, when allowed.  Unless you have a rather risky strategy of intimidation, always let an adverse party interrupt you; invite them to; hope that they will.  You will often in such interruptions learn what the stumbling block is in a case.





	Also, advocates in mediation need to concede points when appropriate.  It’s not necessary to have a tit for every tat. It is very effective to acknowledge that the adverse party has a good point, and if the jury agrees with that position, your client will probably lose.  You can always respond later.  But not with a “but” or a “however”.  Research indicates that people don’t hear or process the information which precedes a “but” or “however”.





Explain the decision-making process – make position “yes-able”.





	Lawyers generally assume that clients understand more than they do about the client representatives and the other sides’ decision making process.  It is very helpful to explain who the client representative is, what his or her role, job and function within the organization is and how the organization goes about making an evaluation or decision as to how to resolve a matter.  The advocate should make his client’s position “yes-able” to the other side.  In a personal case, the defendant could stress that they are not trying to “value” the injury but rather value the lawsuit.  That process requires an examination of liability and damage issues.  Adverse parties are more receptive to a discussion of liability when the discussion takes place in the context of the decision making process; that is, to value a lawsuit, one must examine how likely it is that a verdict will be rendered in favor of a party.  An adverse party is also much more receptive to a discussion of damages if it is in the context of what other juries have done with similar facts.





